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Governing Principles
and Ideologies

Reading the Constitution

INTRODUCTION

The U.S. Constitution establishes the fundamental principles, processes, and structures of the
American political system. Among them are representative government, republicanism, popular
sovereignty, and individual rights; the process of checks and balances; and the structures of
separation of power and federalism. The Constitution grants power to government institutions,
to officeholders, and to citizens, and constrains all of them in their exercise of power. Under the
Constitution, sovereignty is divided among the people, the state governments, and the national
government, preventing a concentration of power that could endanger the liberties of citizens.

That the Constitution has endured for more than two centuries is a function of four
extraordinary innovations in the theory and practice of republican government. First, American con-
stitutions were written. This innovation was employed in creating state constitutions and later the
Articles of Confederation and the Constitution of 1787. Written constitutions were a significant depar-
ture from the British model, a vague body of law and precedent, some written and some not. During the
colonial and revolutionary periods, Americans had found that an informal constitution was a weak and
unreliable guarantor of citizens’ liberties. So they insisted that their constitutions be written.

Second, the American constitutions were separate from and superior to the government they
sought to restrain. This too was a departure from the British model. In England, citizens customa-
rily looked to Parliament to protect their liberties from the abuse of power by the king. But
Americans learned from their experience with state governments between 1776 and 1787 that duly
elected legislatures and even citizens themselves might abuse power and had to be restrained by a
higher authority. Their written constitutions would be that separate and paramount authority.




lne tmira mnovaton was a process tor creating and then amending the written documents.
A constitution separate from and superior to the government could not be created or altered by the
government it was meant to control. So Americans located the power to create and alter the
Constitution of 1787 in special conventions of citizens that were separate from the national and
state governments in existence at the time.

Article V of the Constitution of 1787 divides the amendment power between the national and
state governments, on the one hand, and popular conventions of citizens, on the other. Popular
conventions have been employed only once since the adoption of the Constitution, when the
Twenty-First Amendment, which repealed Prohibition, was ratified by popularly elected conven-
tions in the states in 1933. But their inclusion in the Constitution illustrates the Americans’
conviction that fundamental law must be separate from the institutions of government.

The fourth innovation was judicial review, the power of judges to say what a constitution means
and to strike down government actions that conflict with the authority of the Constitution. Judicial
review was rooted in the belief that the nation’s fundamental law is both separate from and
superior to the government: Clearly, government officials cannot evaluate their own performance
against the standards set forth in the Constitution. The framers, or authors, of the Constitution
could have made the people the instrument for assessing the government’s compliance with the
Constitution. But they, like many Americans at the time, held a dim view of democracy and feared
the consequences of locating power in the citizenry.

Actually, judicial review is nowhere mentioned in the Constitution of 1787. But the concept of a
fundamental law that binds the government pointed to the need for interpretation by some
impartial body. Judges at the state government level were the first to exercise judicial review.
In 1803, the U.S. Supreme Court asserted the power for the first time, striking down a law passed
by Congress. In Marbury v. Madison, Chief Justice John Marshall claimed for the Supreme Court
the power to interpret the Constitution: “A law repugnant to the Constitution is void.” The exercise
of judicial review confirmed that Americans had elevated the fundamental law above their
government and had found a practical way to maintain that separation.

The framers intended the Constitution to be the foundation for “A New Order of the Ages,” yet
it is a surprisingly brief and often ambiguous document. Both its brevity and ambiguity suggest the
wisdom of its authors: They did not want the document to be so detailed that it would constrain
policymakers in future generations, tying them to the interests and issues of the founding period.
The framers knew that a free people facing ongoing political change would cast off any document
that could not be adapted to new circumstances. The spareness of the Constitution has helped it
endure as the fundamental law in the United States for over two hundred years.!

Some of the matters on which the Constitution is ambiguous are important. The interests of
those at the Constitutional Convention were often too diverse to reconcile through bargaining and
compromise. Ambiguous language allowed the parties to agree on issues that if dealt with
specifically would have deadlocked the convention. Since 1787, ambiguities in the Constitution
have been sorted out in the practice of American political life and through interpretation by the
federal courts. Still, the meanings of certain phrases—“necessary and proper” (Article I, Section 8)
and “equal protection” (Fourteenth Amendment), for example—are likely always to be contested.

On a number of important matters the Constitution is silent. The framers did not explicitly
confer the right to vote on anyone. Until the Fifteenth Amendment was ratified in 1870, state
governments alone determined who could vote. Subsequent amendments granted the right to vote
to women and citizens age 18 or older. The framers did not set out the role political parties should
play in the political system or a process for canceling treaties. Over the years, state legislatures and
Congress have defined in law the functions and responsibilities of parties in the electoral arena.
And it wasn’t until the late 1970s that the treaty issue was resolved. In 1978, President Jimmy
Carter abrogated (canceled) a mutual defense treaty with Taiwan without securing the approval of
the Senate. A group of senators challenged the president's action in court. In Goldwater v. Carter
(1979), the Supreme Court ruled that the case involved a political question and refused to decide

! By contrast, many state constitutions suffer from excessive detail. They often run on for hundreds of pages, arcane
specifications confused by scores of amendments. They are commonly documents that only legislators, lawyers, and judges
can make sense of.




the matter. With both the Constitution and the Supreme Court silent on the authority to abrogate
treaties, it seems that authority is now the president’s by virtue of a president’s having claimed it
and successfully exercised it.

The Constitution offers neither law nor much guidance on certain difficult social issues. It was the
Supreme Court that legalized abortion in Roe v. Wade (1973). And the courts are just now beginning
to examine and rule on laws governing the right to die. Judges will have to look deeply into the
Constitution and their own notions of truth and justice to confirm or strike down those laws.

ASSIGNMENT, PART A: THE CONSTITUTION'S BASIC PROVISIONS

The following questions should familiarize you with the organization of the Constitution and
several of its provisions. Consult the Constitution in e at the back of this textbook. In
your answers, always cite the number of the relevant article or amendment. Preview the questions
below befozre you read the Constitution so that you know what to be looking for as you read the
document.

1. Read each article of the Constitution. In just one sentence, state the general purpose or subject of
each article.

Article I

Article II:

Article III:

Article IV:

Article V:

Article VI:

Article VII:

2. In the Constitution of 1787—the unamended document—how many times do the words slave
and slavery appear?

2 A valuable Internet resource on the Constitution is at http:/ /www library.unt.edu/govinfo/law /constitutions.htm.
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3. The powers the Constitution specifically grants to the branches of government or to office-
holders are called enwmerated powers.

a. Identify one enumerated power of the president.

b. Identify one enumerated power of the vice president.

¢. Identify one enumerated power of Congress.

4. a. How were U.S. senators chosen before the Seventeenth Amendment was ratified in 1913?

b. How have U.S. senators been chosen since 19137

5. a. Identify one power the Constitution prohibits to Congress,

b. Identify one power the Constitution prohibits to the states.

6. According to the principle of checks and balances, each branch of government must have some
degree of scrutiny and control over the other branches. With the exception of the judiciary, the
Constitution accomplishes that by giving each branch roles in the affairs of the others.’ Look
at the first two articles of the Constitution, and identify one of each of the following types of
checks and balances:

2. A power that the executive branch holds over the legislative branch

>. A power that the executive branch holds over the judicial branch

. A power that the legislative branch holds over the executive branch

I. A power that the legislative branch holds over the judicial branch

The Constitution specifies no role for the judiciary in the functions of the legislative or executive branches. The power of
wdicial review was claimed by Chief Justice John Marshall in his decision in Marbury v. Madison, 1803, See Exercise 9.1.




7. a. What are the two ways that amendments to the Constitution can be proposedr

b. What are the two ways that amendments to the Constitution can be ratified?

8. Article V of the Constitution of 1787 singles out two matters that are beyond the reach of the
amendment process. What are they?

9. Identify by number one amendment that

a. extended individual rights.

b. extended civil rights (including voting rights).

c. prohibited certain practices by the states.

10. The Twenty-Fifth Amendment describes the sequence of events that would install the
vice president as acting president against the will of the president. Outline that sequence of
events.










